pursue claims of gender discrimination against the retail giant.' With 1.6 million plaintiffs, the suit has received considerable attention for its size and national span. But what is really significant about the suit is less its remarkable scope and more its implications for the development of discrimination law. As part of a growing trend of gender discrimination class claims, Dukes v. Wal-Mart has the potential to push the boundaries of the law to confront the pervasive, tenacious stereotypes that continue to limit women's workplace opportunities. And because of Wal-Mart's status as the largest private employer in the United States and a retail power with unparalleled influence over its competitors, consumers, and suppliers, this suit has unique transformative potential. This article will consider Dukes v. Wal-Mart both as a prototype of an emerging litigation strategy and also as a case that is entirely unique.
In some ways, the Dukes litigation is about more than just WalMart. The plaintiffs' claims of inequality in pay and promotion are typical of a particular kind of discrimination working women continue to face all over the country in a range of different workplaces. Like other recent gender discrimination class actions, this case demands that the defendant-employer take responsibility for the intrusion of cultural stereotypes and biases into the workplace. In the process, the suit raises significant doctrinal questions about federal class action law as well as the limits of federal antidiscrimination law
The Dukes plaintiffs filed suit in 2001 on behalf of current and former female employees of Wal-Mart, alleging that for at least the preceding four years women at Wal-Mart stores had been paid less than their male counterparts every year and in every Wal-Mart region. 2 This inequity had developed even though the women had, on average, greater seniority and higher performance ratings.! The plaintiffs further alleged that Wal-Mart's female employees had been promoted to management less often than comparable male employees, and that those women who were promoted had to wait longer for promotion than their male peers. In support of their motion for class certification, filed after two years of discovery, the challenge the Dukes plaintiffs have mounted. Wal-Mart's market power gives it the ability to define American employment culture in remarkable ways. This is an element of the so-called "Wal-Mart effect." 9 The concept has been primarily used to discuss Wal-Mart's impact on competitors in new markets and on suppliers and manufacturers in the vertical supply chain for the merchandise it sells.o But Wal-Mart's impact on the employment market and employer standards of conduct is receiving increasing attention. The retail giant "exerts pressure on the entire [retail] sector to imitate its methods -including its treatment of workers."" Moreover, Wal-Mart has been, since its inception, deliberate in the creation and dissemination of a corporate culture so powerful that a former chief operating officer of the company opined that "the single, most important element in the continued remarkable success of Wal-Mart is our culture."1 2 Elements of this corporate culture contribute to an environment in which employee rights take a distant second to the superstore's organizing mantra of "always low prices." And Wal-Mart's considerable attention to shaping and enforcing a particular workplace culture presents a challenge to any argument that altering or undercutting the previously held stereotypes and unspoken biases of its supervisory employees is beyond the company's capabilities. If the company is able actively and intentionally to foster the particular culture currently pervasive in its stores, there is little reason to doubt that it could take similarly active steps to foster a workplace environment that rejects bias and stereotyping. This article will start by considering Wal-Mart's fit into current doctrinal debates about class action litigation and the revolutionary potential of litigation like Dukes to challenge pervasive stereotypes and bias as they manifest at work. Part II will briefly describe the Dukes plaintiffs' claims. In Part III, I will explore how these claims and others like them represent the most recent iteration of a continuing debate about how and when employers should be held responsible for pervasive gender-biased cultural norms. By challenging the workplace consequences of hundreds of unchecked subjective decisions, the substantive claims demand that employers take some responsibility for the stereotypes their decisionmakers bring with them to work. Because the class action device is essential to these claims, and its use is increasingly under attack in this context, Part IV will discuss the ongoing debates about class action law in which Dukes is now a centerpiece. Dukes and similar suits present challenges to the aggregate results of individual decisionmaking and they are thus, by their nature, class claims. Consequently, if procedural impediments related to class certification hamper plaintiffs' efforts to bring the substantive claims of discrimination, this kind of challenge will fail as surely as if courts reject the substance of the claims themselves. In debates over certification of employment discrimination class claims, the geographic dispersion of the class members has presented a significant hurdle for plaintiffs. This Part will examine how the Dukes plaintiffs overcame that hurdle with arguments that, while framed procedurally, are inevitably entwined with the merits of their claims. Part V will shift the frame, considering not Wal-Mart's similarities to but its differences from other litigation. This case, although it is part of a trend of similar litigation, has unique importance because of Wal-Mart, and in particular because of WalMart's effect on other markets and Wal-Mart's remarkably strong corporate culture.
II. THE PLOT LINE: DUKES V. WAL-MART
The Dukes plaintiffs, who have been certified to represent women employed in more than 3400 Wal-Mart and Sam's Club stores throughout the United States, claim that women at Wal-Mart stores have for years been paid less and given fewer opportunities for promotion to management than their male peers." The plaintiffs trace these inequities to several sources: Wal-Mart's centralized and tightly controlled corporate culture; the company's decision to delegate essentially unguided decisionmaking authority to local managers; and top management's willful ignorance of the gender-biased results of the exercise of that unguided discretion. The plaintiffs' claims obviously include much that is unique to Wal-Mart and to the particular circumstances of women working there. But their allegations are similar in many important ways to those made by plaintiff classes targeting gender discrimination in other workplaces. It is useful, therefore, to consider in more detail the facts that the Dukes plaintiffs offered the court as a starting point for analyzing the significance of this and other gender discrimination class litigation today.
A. Centralized Workplace Policies
In writing about her experience as a Wal-Mart employee, Barbara Ehrenreich described the "cult of Sam" pervading the retail giant.1 4 Although Sam Walton is long dead, the tightly controlled, highly centralized culture that he created remains integral to the superstore's structure. It was also integral to the Dukes plaintiffs' argument for class certification. The plaintiffs had to demonstrate that Wal-Mart, although it has 3400 different stores all over the United States, is actually operating under sufficiently centralized policies to permit the class to reach into all of these thousands of stores. The plaintiffs successfully persuaded the court that Wal-Mart's Bentonville, Arkansas headquarters "monitors and controls -perhaps to an extent never before seen in corporate America -the minute details of operations at its far-flung stores, down to the temperature it sets for each store's heating and cooling system and the music played in each store."" The company is strict in maintaining compliance with its expectations and "has carefully constructed and aggressively maintains a distinct, consistent corporate culture throughout its operations.
,
This monitoring and control is effectuated through a personnel system that ties each store back to Wal-Mart's storied Arkansas headquarters. Each of the company's forty-one regions around the country is supervised by a regional vice president who is based in Bentonville. While these regional managers spend much of their time visiting individual stores in their regions, they meet at least once 14. BARBARA weekly with central corporate leadership in Bentonville.1 7 In addition, each region is covered by a regional personnel manager, again based at corporate headquarters. The regional personnel managers monitor personnel policies and assist in the recruitment and selection of individual store managers.' 8 The regions are divided into districts, with each district containing six to eight stores. Each district is run by a district manager who works with his regional personnel manager on personnel decisions in the district's stores." Thus, personnel decisions throughout the nation emanate from Bentonville fairly directly, and managers come from corporate headquarters into each store on a regular basis to evaluate the store's compliance with personnel and other policies.
Other Wal-Mart practices reinforce this centralized structure. Every store manager is expected to monitor a real-time computer link connected to the home office to keep immediately up-to-date with corporate policy.
20 Store-level managers at both Wal-Mart and Sam's Club are frequently transferred from one facility to another, and even from one state to another. 2 1 "By constantly moving people around, the Wal-Mart blood circulates to the extremities." 2 2 Similarly, WalMart's strong preference for promoting from within ensures that most managers will have "grown up" in the Wal-Mart culture.
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"The model is to bring employees into Wal-Mart and convert them to its principles." 2 4 Both the vertical movement of promotion from within and the horizontal movement of employees to stores around the country help to ensure that a consistent message carries across all of Wal-Mart's thousands of retail outlets.
B. Unguided Local Discretion
Within this carefully controlled and centrally managed organizational system, important elements of local discretion remain. 
39.
24. Daniels, supra note 22.
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Of particular significance to the Dukes plaintiffs' arguments, local supervisors at Wal-Mart stores have been given largely unguided discretion to make decisions about pay differentials, management training, and promotion opportunities. As a result of this central decision to delegate unguided discretion to local supervisors, pay and promotion decisions throughout the company are based on the subjective assessments of local managers. The consequences of this exercise of subjective judgment for women working at Wal-Mart are stark. Plaintiffs' statistical expert looked at men and women hired at the same time into the same position over a five-year period and found that, on average, women in hourly positions made $1,100 less annually than men. In salaried management positions the annual pay gap was $14,500.26 These differences could not be explained by relevant non-discriminatory factors, 27 and the plaintiffs' evidence strongly suggests that the disparities are attributable to the unguided discretion vested in store managers. Wal-Mart's policies for setting pay combine a fixed base rate for each job with manager discretion for fairly substantial adjustments. The company "provides no guidance on what circumstances would justify such an adjustment. Without proper criteria, inappropriate gender-based factors therefore can, and do, affect pay decisions." 2 Moreover, the plaintiffs allege that Wal-Mart is aware of how manager discretion is exercised because variations from a range of "normal" pay for any particular job show up on exception reports. However, corporate management "has done nothing to rein [managers] in or ensure this discretion is exercised fairly." 2 9
The story with regard to promotion is similarly unhappy for WalMart's female workers. In 2001, 67 percent of all hourly workers and 78 percent of hourly department managers were women. 0 However, among salaried management, the percentage of women was dramatically smaller. Only 35.7 percent of assistant managers, 14.3 percent of store managers and 9.8 percent of district managers were female. 31 This drop in female representation within management is, according to the plaintiffs, the result of Wal-Mart's failure to ensure equal access. Like pay decisions, promotion opportunities at Wal-Mart have been doled out through a process that has been largely unguided and relies on the subjective assessment of a predominantly male supervisory group. Opportunities for promotion to most management positions were not posted; permission to apply for them often had to be obtained from supervisors; and access was limited by invitationonly training programs. 32 Supervisors who have explained the criteria they used to select management trainees often mentioned a series of subjective, difficult-to-define criteria that are especially susceptible to gender bias and stereotypes. For example, employees were selected for management training on the basis of their integrity, their ability to get along with others, and their teamwork skills. 34 While these qualities are relevant to management potential, when their use leads to noticeable gender disparities in selection rates, that use merits critical evaluation because these criteria are notoriously subjective and can mask gender bias.
C. Evidence of Gender Bias
The gender disparities in promotion at Wal-Mart were certainly noticeable, and yet the company essentially ignored the persistent absence of women from its management ranks. Indeed, the plaintiffs argued that Wal-Mart has been aware of the imbalance in promotion of women to managerial positions for years, but has remained "singularly uninterested in why so few women are promoted or whether its pay practices disadvantage its female employees."" Consultants hired by Wal-Mart in 1998 pointed out the lack of gender equity in the management levels of the company and recommended steps to address concerns about stereotyping, but the company chose not to proceed with the recommendations.
3 ' Two years earlier, an internal task force created by the company had suggested mechanisms for increasing representation of women in management, but Wal-Mart ignored these recommendations and disbanded the According to the plaintiffs, Wal-Mart's response to these concerns has been limited and problematic. In management training programs that have attempted to address the gender imbalance in the company's management ranks, the absence of women from these jobs has been explained as a consequence of women's failure to be aggressive.
3 9 Corporate managers questioned about the underrepresentation of women in the management ranks at Wal-Mart have taken the position that there is no "forcing the issue."" Senior officials and store managers express the view that recruiting more women into management would be possible only by lowering standards. 41 Moreover, the Dukes plaintiffs provided evidence of a work environment at Wal-Mart that was pervaded by gender stereotyping and even by some very explicit gender animus. They offered widespread anecdotal evidence that business at Wal-Mart was conducted in contexts that either explicitly or implicitly excluded women. For example, despite contrary requests from their few female peers, senior management continued to follow a long tradition of discussing significant work matters while quail hunting. 42 Around the country, work meetings were held at Hooters restaurants and, in some cases, at strip clubs.
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The Dukes plaintiffs also presented stories of biased treatment women received at stores throughout the nation. At meetings of Sam's Club executives, women employees were regularly referred to as "girls" and as "little Janie Os."" One woman said that she was advised that if she wanted to get a better job at Wal-Mart she should Another was discouraged from applying for a position as manager of the sportinggoods department with the explanation that customers would feel more comfortable with a man in the position. 47 A male district manager apparently told a store manager who was a single mother that she should not be running a store, but should be home with her baby." The incident that is credited with being the genesis of the Dukes class action suit was the moment when a female store manager saw her male equal's pay stub and realized he was making thousands of dollars more than she was for doing the same job. When this single working mother questioned her manager about the disparity, he explained that the male employee had a family to support and therefore was appropriately paid more. The anecdotes are, of course, unique to Wal-Mart, as are the particular statistical inequities revealed by the plaintiffs' data. The basic plot line, however, is remarkably similar to that told in other recent gender discrimination class claims.so These cases present challenges to centralized corporate decisions to delegate significant decisionmaking authority to local managers without guidance or oversight as to the risks of gender-stereotyped or biased decisionmaking. They include statistical evidence that the aggregate consequence of this unguided delegation is lower pay and fewer promotional opportunities for women. And they support the conclusion that gender bias lies behind these numbers with anecdotal evidence of explicitly biased conduct. 
III. WORKPLACE DISCRIMINATION AND CULTURAL NORMS
Of course, the Dukes litigation is challenging employment policies and practices specifically at Wal-Mart stores. The focus is on what it might be about Wal-Mart that leads to the gender inequities the plaintiffs seek to redress. But Dukes and other similar litigation should be recognized also as challenging a broader phenomenon than the application of a particular employer's workplace policies. These cases ask employers to take some responsibility for the workplace consequences of widely held stereotypes. The question of what responsibility employers should be required to take for social problems and attitudes that are broader than the workplace, but that find harmful expression in the workplace, has been a current running though discrimination law in various forms since the passage of Title VII more than forty years ago. The question comes up when employers argue that customer preference should be a factor in evaluating whether gender is a so-called "bona fide occupational qualification" (BFOQ) for a job. It also arises when defendants assert that the reason for low representation of women or minorities in a particular job category is not discrimination by the employer but lack of interest on the parts of the employees in filling that type of job. The relatively recent spate of large-scale class action suits challenging subjective decisionmaking -with Dukes being the largest and most publicized -is another iteration of this debate. This Part will consider the courts' varied responses to litigants' efforts to challenge (or rely upon) "the accepted mores and personal sensitivities of the American people"" in employment discrimination litigation. It will begin by briefly describing the customer preference BFOQ and the lack of interest defense and the ways in which social preferences have been used in these contexts. It will then consider how gender discrimination class litigation presents similar questions.
A. Early Examples of Employer Reliance on Social Norms and Stereotypes in Title VII Litigation
The history of Title VII provides at least two clear examples of how courts consider whether employers must take responsibility for cultural norms that may be viewed as emanating from outside the workplace. In one group of cases, employers have sought to rely on the demands of asserted customer preference to justify discrimination by claiming that satisfying that preference is a job qualification. Employers have also sought to rely on social norms to justify the absence of women in particular workplaces or positions by arguing that the best explanation for that absence is women's lack of interest in particular kinds of work rather than any employer conduct. Both of these arguments involve the use of unexamined and unsupported assumptions about "the natural order of things," 5 2 but they have received quite different treatment in the courts.
The Customer Preference Bona Fide Occupational Qualification
Title VII's "bona fide occupational qualification" (BFOQ) defense permits employers to engage in explicit gender discrimination "in those certain instances where ... sex ... is a bona fide occupational qualification reasonably necessary to the normal operation of [the] particular business or enterprise." 53 Since the statute's earliest days, employers have sought to extend the reach of the BFOQ beyond the physically obvious (women cannot work as sperm donors or men as wet nurses), arguing among other things that the preferences of customers should be a factor in assessing whether having employees of a particular sex is necessary to the operation of the business. The first cases raising the argument involved airlines' efforts to hire only women as flight attendants, arguing that women were better at "providing reassurance to anxious passengers, giving courteous personalized service and, in general, making flights as pleasurable as possible." 5 4 Questions of customer preference have also come up when United States companies operating in foreign countries have sought to rely on the customs and mores of those other cultures in justifying gender-based hiring decisions." At base, what employers are arguing in these cases is that they should not be forced to sacrifice business profit in order to reshape society's gender norms." Courts have not been willing to interpret Title VII as The only circumstance in which the customer-preference BFOO has met with success is in cases where the defense can be described in terms of privacy, rather than purely customer preference.1 8 For example, a hospital can hire exclusively female nurses in its labor and delivery unit because some patients express an absolute preference for female attendants in that context. 5 9 In such cases, courts interpret the defendants' argument not as a claim about customer attitudes toward women (or men), but instead about the customers' sensitivities regarding their own bodies and personal space.6 In that context, courts exhibit a certain deference to what could be characterized as cultural or social norms. Kimberly Yuracko has argued persuasively that the courts' deference to privacy concerns in this context reflects what she calls "consumer-focused perfectionism" -a willingness to defer to "highly valued desires for personal privacy."
6 ' As one court expressed the idea: "It is necessary to stress that the purpose of the sex provisions of the Civil Rights Act is to eliminate sex discrimination in employment, not to make over the accepted mores and personal sensitivities of the American people in the more uninhibited image favored by any particular commission or are most likely those of the employers themselves, not necessarily their customers. court or commentator." 62 Thus, in this context, courts are reluctant up to a point to allow gender preferences developed outside of the workplace to limit the applicability of Title VII's broad antidiscrimination principle. Only when the issue can be cast as a matter of privacy rather than preference does the goal of gender equality give way to other cultural norms.
The Lack of Interest Defense
In contrast to the courts' resistance to importing gender stereotypes into Title VII through the customer preference-based BFOQ, employers have had significant success with the "lack of interest" defense. This defense allows employers to argue that the reason for poor representation of female employees in the workplace is that women just do not want certain kinds of jobs, not that employers do not want them there. As in the BFOQ context, arguments about women's lack of interest in particular jobs seek to insulate employers from the mandates of federal law by insisting that social norms standing outside of the workplace create circumstances that excuse continued workplace sex segregation and exclusion.
In one of the most famous sex discrimination cases ever litigated under Title VII, EEOC v. Sears Roebuck, & Co., 63 the defendant argued that the reason women worked in lower paying, lower status jobs at the department store was because they were not interested in taking the higher paying, higher status positions occupied almost entirely by men.' In response to the EEOC's statistical demonstration that job categories at the department stores were extremely sex-segregated, Sears presented evidence that it had sought to encourage women to enter the at-issue commission sales positions, but that women had consistently turned down that opportunity. Thus, a significant focus of the litigation turned on what responsibility Sears must shoulder for the apparent fact that the higher paying jobs were structured in ways that made them unattractive to women. Sociological and historical experts dueled in court over women's choices, and whether they were shaped by cultural and physiological norms for which Sears had no responsibility or whether women's job choices were shaped at least in part by the ways in which the options were structured and presented -something well within the employer's control. 66 The Seventh Circuit ultimately accepted Sears' argument, affirming the district court's determination that the employer could not be held responsible for the fact that women did not want these jobs. 67 As Vicki Shultz has ably demonstrated, Sears' argument -that the reason for sex segregation is women's lack of interest in "men's" jobs, and that the employer should not be held liable for this social reality -was not an isolated strategy, but is an argument that has been successfully applied by employers since the earliest days of Title VII. 68 Indeed, only in rare instances is an employer called to account for the small numbers of women in its applicant pool. 69 The success of the lack of interest defense has been a particular set-back for gender equality. As Judge Cudahy exhorted in his partial dissent from the Seventh Circuit's opinion, the lack of interest argument is "of a piece with the proposition that women are by nature happier cooking, doing the laundry, and chauffeuring the children to softball games than arguing appeals or selling stocks." 70 The defense focuses attention on institutional and social factors outside the workplace, like the tensions between work and childrearing and stereotypical preferences and characteristics of women, and reinforces the notion that these factors exist independent of workplace dynamics. By focusing on these phenomena as pervasive aspects of our culture, employers -and courts -avoid any examination of the ways in which employer norms have contributed to shaping these social norms.
7 ' "Throughout history, the dominant culture has rationalized women's employment in low-paying, deadend jobs as the expression of their preordained preferences for suitably 'feminine' work." 7 2 Plaintiffs have for decades argued that choices employers make about how to structure their workplaces are in fact substantially responsible for women's perceived lack of interest in particular jobs, but courts have been reluctant to force employers to make changes in workplace norms in the service of challenging broader social norms.
These two examples reveal a tension in antidiscrimination law over how far-reaching laws prohibiting discrimination in employment can and should be. In the BFOQ context, cultural norms cannot be used in most instances as an excuse for workplace inequalities, while in the lack of interest cases they can be used as an excuse and are used that way. There are differences in the two contexts that might explain this different outcome. For example, the customer preference BFOQ involves an affirmative decision by an employer to exclude women while the lack of interest defense is simply an explanation for the absence of women in an applicant pool or job category. But this act/omission distinction does not alter the fact that the two examples reflect different attitudes about the spill-over of employment discrimination laws into social interactions and expectations outside of work. As the rejection of a customer preference BFOQ suggests, Title VII has forced some change in consumers' abilities to restrict their interactions with people of different races or genders. On the other hand, the success of the lack of interest defense reflects the reluctance of courts to use the employment relationship as a tool for pushing back against notions of "women's work" as distinct from "men's work," even though those categories have developed within the workplace at least as much as without. 73 72. Schultz & Petterson, supra note 71, at 1181. 73. A third early example of the interaction between antidiscrimination law and societal discrimination can be found in employer-initiated voluntary affirmative action plans. Unlike the bona fide occupational qualification or the lack of interest defense -which raise questions about what responsibility employers must take for societal discrimination -affirmative action plans raise questions about what employers may do to address this discrimination. Few questions have proved more divisive in the interpretation of Title VII than the appropriateness of voluntary affirmative action, but the Supreme Court has held that "[sluch a plan is fully consistent with Title VII, for it embodies the contribution that voluntary employer action can make in eliminating the vestiges of discrimination in the workplace." Johnson v. Transportation Agency, Santa Clara County, 480 U.S. 616, 642 (1987). In Johnson, the Santa Clara County Transportation Agency had adopted an affirmative action plan designed in part to increase the number of women in segregated job categories where women had not been traditionally employed and in which they had not been motivated to seek training. Id at 621. The kind of affirmative action effort at issue in Johnson is an inversion of employer arguments that they should not be held responsible for sex segregation at work because women are not interested in particular positions. Rather than justifying the dearth of female applicants with a "lack of interest" defense, the Transportation Agency acknowledged the historical factors that
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B. Subjective Decisionmaking Class Actions: Another Challenge to Social Norms in Employment Litigation
The question of employer responsibility for social and cultural norms also lurks behind the recent spate of multi-state class actions filed against some of the best-known icons of American retail culture -not only Wal-Mart, but also Home Depot, 74 Sears," Costco," Circuit City," Coca Cola," and others. 79 In all of these cases, the plaintiffs have challenged the employer's delegation of excessive, unguided decisionmaking authority to lower-level supervisors and managers who have exercised it in ways that limited opportunities for women or minorities. 80 These challenges push employers to take more active responsibility for the often subconscious assumptions and biases that intrude into employment decisions and that may be invisible in particular decisions, but become apparent when employment outcomes are viewed in the aggregate.
Like other plaintiffs challenging subjective decisionmaking through class litigation, the Dukes class is challenging a set of cultural norms that are reinforced and supported by Wal-Mart, but that cannot be attributed exclusively to the retail giant. Of course, the plaintiffs in this case and others carefully structure their arguments to focus on specific policies of the defendant-employer, seeking to distinguish the conduct of the particular defendant from other comparable employers.
8 ' And it is certainly true that some employers contributed to a sex segregated workplace and sought to overcome those factors. While coming at the issue from a very different viewpoint, affirmative action plans do provide another important example of the close but contentious link between societal discrimination and workplace accountability. are worse than others in their willingness to tolerate or encourage gender disparities in the workforce. But, underneath the critiques of specific workplace policies, there is also a challenge to something much broader that lurks behind -and is permitted to intrude because of -the particular policies. That broader something is the gender stereotyping and continued bias that is pervasive in American culture; and it is the potential for gender discrimination litigation to target those continuing cultural norms that this article considers.
When individual managers exercise their subjective judgment in making pay and promotion decisions, they are bringing their assumptions, biases, and stereotypes into the workplace and deploying them in shaping employment opportunities for their subordinates. Sometimes these subjective evaluations involve very explicit gender animus, but at least as often they will reflect stereotypes that the decisionmaker does not notice or that he perceives as neutral or benign.2 From the perspective of the woman being denied an employment opportunity, the difference may be of little consequence. The tangible impact of unexamined stereotype -like the tangible effect of animus -is lower pay and fewer workplace opportunities. And there is considerable evidence that "[i]n decisionmaking contexts characterized by arbitrary and subjective criteria and substantial decision-maker discretion, individuals tend to seek out and retain stereotyping-confirming information and ignore or minimize information that defies stereotypes."
83 So a significant problem with unguided subjective evaluation systems is that they permit stereotypes to influence decisions about hiring, pay, and promotion.
The structure of the central arguments made in the Dukes certification litigation demonstrates how important broader social and cultural norms are to the challenge. In Dukes, like other similar litigation, the plaintiffs have relied significantly on evidence from social science experts demonstrating the existence of gender stereotyping in society at large." Having established the prevalence of 85. See Expert Report of William T. Bielby, supra note 83, at 1, 10-13 (noting testimony in that stereotyping and the harms that flow from it in the context of workplace decisions, the plaintiffs identify employer policies that allow that stereotyping to intrude into the workplace.' As social psychologist Dr. William Bielby has explained, "the issue is whether a given set of policies and practices structured the decision-making context in a way that allowed cognitive bias to place women at a systematic disadvantage in hiring, job assignment, training, promotion, or compensation."" In other words, bias exists and will, if unchecked, limit opportunities for women. A company can adopt policies that tend to sustain or create bias, or it can adopt policies that minimize bias. In response, defendants have countered that plaintiffs ought to be required to demonstrate the existence and operation of stereotypes in the specific workplace and with reference to particular decisions. 89 If the plaintiffs cannot point to specific decisions and meet their burden of demonstrating that those decisions were infected by stereotype and bias, then, defendants argue, plaintiffs are simply challenging statistics and social norms more generally. In this way, the argument is very similar to the lack of interest defense." The fear that defendants seek to invoke in courts is that plaintiffs are asking the courts to hold defendants responsible for social realities that exist independent of the employer.
In subjective decisionmaking claims, plaintiffs generally acknowledge that identifying precisely how often and how much stereotyping has affected specific decisions in a particular workplace is not possible. 9 As of yet, defendants have not had the same kind of success in this context that they had in enshrining the lack of interest defense as a standard justification for women's under-representation. inequities and challenge employer policies that fail to provide sufficient guidance and review of individual decisions. Given the prevalence in society generally of gender bias and stereotypes, and the employer's failure to monitor pay and promotion decisions, it is extremely likely (perhaps inevitable) that bias is affecting employment opportunities. And the final step in the plaintiffs' argument in these cases is the assertion that employers need to take responsibility for the demonstrable aggregate consequences of this likely bias, even if it is not possible to identify definitively which particular employment decisions were affected by it.
There has been a diverse judicial response to these claims and in particular to their challenge to the aggregate consequences of unguided subjectivity." Some courts, like Judge Jenkins in Dukes, have concluded that employers may be called to take responsibility through class litigation for the aggregate results of probable bias where plaintiffs can point to workplace policies that are likely to be permitting that bias into the workplace. 9 3 Other courts have held that, while plaintiffs can challenge individual decisions where they have proof of bias in particular cases, aggregate challenges through class action suits are too disconnected from any identifiable employment policy or practice. 94 But the focus on the aggregate is an essential element of these suits. The fundamental importance of aggregation or disaggregation to the outcomes in these types of litigation is at one level quite practical, and reveals itself in the dueling statistical experts presented by the parties. 9 5 Aggregation highlights discriminatory patterns that are masked by disaggregation. 9 6 Thus, defendants labor to convince courts that aggregate statistics are flawed, and that statistical imbalances in the workplace must be considered on a disaggregated basis -worksite by worksite. 97. In a similar move, defendants will characterize all anecdotal evidence of sexism and inequality as isolated examples. As Wal-Mart spokeswoman Mona Williams puts it "When you have one million people working for you, there are always going to be a couple of knuckleheads out there who do dumb things. But they are the exceptions. That's not Wal-Mart." Daniels, court to accept statistical analyses that looked as narrowly as department by department in some stores -some 7500 different statistical runs. 98 Not surprisingly, the disaggregated statistical picture does not appear to demonstrate any discrimination. But when the numbers are looked at in the aggregate the gender inequities show up quite sharply. 9 The discriminatory patterns that this aggregate picture reveals are widely recognized as the most pervasive form of discrimination in the workplace today. It is a form of discrimination that operates "less as a blanket policy or discrete, identifiable decision to exclude than as a perpetual tug on opportunity and advancement."'" The inequalities being challenged by the Dukes class are not unique to Wal-Mart (or to any of the other employers who have been defendants in similar suits). The stories these groups of plaintiffs are telling -of women being paid less than men for the same or comparable work, of women being isolated in lower-status job classifications and passed over or ignored when management opportunities arise, of male supervisors giving the "tap on the shoulder" to their friends (also male) when promotions and training programs become available -have the same basic themes as studies of women's employment status in America more generally.' 0 ' Indeed, a decade and a half ago, the federal legislature recognized that "despite a dramatically growing presence in the workplace, women and minorities remain underrepresented in management and decisionmaking positions in business."'" As part of the Civil Rights Act of 1991, Congress authorized the establishment of a "Glass Ceiling Commission," charged with studying the pervasive artificial barriers to advancement that were then, and are still now, limiting women's employment opportunities.o' It is a kind of dis- 
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crimination that is "largely invisible because it is so common, and because it raises fundamental questions regarding our societal commitment."" The fact that these inequalities remain commonplace makes the possibility of challenge and reform particularly important. 105 To say that class litigation contesting unguided subjectivity in pay and promotion decisions represents a challenge to the broader culture is not to suggest that these suits are seeking to place responsibility on employers for problems having no connection to the workplace. First, and most obviously, what the plaintiffs are seeking to show in Dukes is that women have lost employment opportunities at Wal-Mart because of that company's policies. So the problems being challenged are directly tied to work circumstances at Wal-Mart. But there is also a connection between the type of discrimination these suits challenge and employer conduct at a more general level. The social and institutional factors that help to create and sustain stereotypes about women's desires and abilities are varied, but the traditional structures of employment certainly play a role. Moreover, employers can and do make choices that maintain those stereotypes or they can institute policies that challenge them. Recognizing these facts, these suits are consistent with a growing call for "focusing directly on the employer's role in enabling the forms of discriminatory bias that hinder opportunities of women and minorities in the modern workplace." 1 06
Dukes and similar cases mount a challenge to "corporate indifference to gender inequality"' 07 and push employers to be more reflective, to consider the consequences of unexamined decisions in terms of the risks that widely held biases and stereotypes will affect the workplace. 08 Employers should not be permitted to avoid responsibility for persistent patterns of discrimination with the argument that the
NATION'S HUMAN CAPITAL, A FACT-FINDING REPORT OF THE FEDERAL GLASS CEILING
COMMISSION, 30-36 (1995).
104. Selmi, supra note 52, at 49. 105. This fact also raises questions about the best measures employers can take to structure their workplaces in an effort to minimize discrimination and, realistically, to insulate themselves from the risks of class litigation. 
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inequalities are the result of institutional factors outside the workplace. Suits like Dukes mount a challenge to this complacent view and help to uncover the ways in which employer policies contribute to and continue the detrimental impact of these purportedly external influences. Perhaps as important is the possibility that opposition to discrimination of this sort in the workplace will have beneficial effects in other areas. Because "[s]ocial relations in the workplace ... shape social relations in the society at large,"' 09 class action litigation challenging the delegation of unguided discretion has the potential to change not only the workplace, but perhaps social norms that prevail outside of work as well. There are, of course, some questions about the efficacy of this kind of litigation."o There is certainly substantial evidence that litigation alone cannot make the kinds of changes that will provide equal access to pay and promotion opportunities for women."' But the workplace is "amenable to more effective and extensive regulation" than other "arenas of social interaction.,,1
It is more realistic, and arguably more legitimate, to challenge persistent gender discrimination at work than in families, churches, friendships or any of the other private relationships around which social life is structured. If the underlying stereotypes and biases that shape women's opportunities cannot be challenged in the workplace, it is hard to see where they can be challenged.
Thus, the stakes of litigation like Dukes are enormous. If this type of claim enjoys steady or increased success, it may present the best available opposition to entrenched patterns of discrimination. If, instead, courts are unwilling to recognize these claims -and in particular, as discussed below, unwilling certify them for class treatment -they will eliminate a potentially significant tool not only for challenging workplace policies that limit opportunities, but also perhaps for taking on the underlying stereotypes that these policies have failed to address. 
Cynthia Estlund, The Changing Workplace as a Locus of Integration in a Diverse
IV. CLASS LITIGATION: GEOGRAPHY AND COMMONALITY
The potential for suits like Dukes v. Wal-Mart to challenge the stereotypes and widespread barriers that working women face in pay and promotion is dependent on plaintiffs' successful efforts to obtain class certification. The claims being pressed are fundamentally claims about aggregate effects and they need a litigation vehicle that permits the full consideration of evidence demonstrating these effects. The battle over certification in these cases is therefore as hard-fought as any merits battle would be. Moreover, one of the central arguments in the certification analysis -the debate over whether a geographically dispersed class can be certified -is essentially another form of argument about the merits of the claims and the appropriateness of aggregation.
Federal Rule of Civil Procedure 23 puts the burden on class representatives to demonstrate that their proposed class meets certain threshold requirements, set out in 23(a), 113 and that it fits into one of the acceptable class action categories set out in 23(b).1 14 In employment discrimination litigation, the interpretation of Rule 23 has focused judicial attention predominantly on two significant debates: whether the claims of class members are sufficiently common (a 23(a) question) and whether a class can be certified at all if it seeks money damages (a 23(b) question)."' Both of these issues were central in the debate over certification of the Dukes class." 6 The second question -about certification of class claims for money damages -has received considerable attention, both academic and judicial,"' and I will not revisit it here. The first question, and in 113. These requirements include numerosity (that the class be so large as to render traditional joinder impracticable); typicality (that the named class members' claims be typical of those of absent members); commonality (that all of the class members' claims share a common question of law or fact); and adequacy of representation (that the named plaintiffs and their attorneys have the resources, skills and inclination to adequately represent the absent class members In Dukes, the question whether Wal-Mart had a common policy that the plaintiffs could challenge collectively was directly tied to the size and national scope of the putative class. Wal-Mart's attorneys sought to avoid certification by emphasizing the suit's "historic" size and scope, urging the court in dramatic tones that if the Dukes class were certified it would be breaking with precedent and creating a litigation monster unlike any seen before in United States courts. "If this Court were to certify anything like the requested class," asserts Wal-Mart's opposition to the Motion for Certification, "it will be in uncharted waters, going where no court has ever gone."" 9 Judge Jenkins rejected that assertion, taking the view that a company should not be able to avoid this kind of challenge under Title VII simply by virtue of its mammoth size.
12 o Instead, Jenkins concluded that, despite its size, Wal-Mart's highly regulated corporate culture and its centrally made decision to delegate largely unguided discretion in pay and promotion decisions to local supervisors constituted sufficiently common policies to permit certification. 121 In reaching this conclusion, the court positioned itself on one side of a growing debate in class action litigation.
Over the past several decades, courts have regularly cited the geographic dispersion of the putative class in an employment discrimination suit as a reason for denying certification.
12 2 In some of these cases, plaintiffs have unsuccessfully sought to represent nationwide classes, or classes whose membership spanned several states. But courts have relied on concerns about geographic scope to deny certification even in more limited circumstances. In one of the earliest cases to discuss the problem of geographic dispersion, the Fourth Circuit reversed a district court's certification decision where the putative class covered twenty-four facilities located throughout North Carolina.1 24 The Sixth Circuit recently affirmed the denial of certification where the named plaintiffs sought to represent a class of employees in four different plants in Ohio. 12 S And in one case, the court counted geographic dispersion among the reasons for denying certification even where the putative class included members only at a single, large facility. 126 The court concluded that the "large size and unique organization" of the facility "render it more akin to [a] multifacility operation." 27 As these cases suggest, in recent years, geography has been a powerful tool for defendants opposing certification of an employment class, and any putative class that can be described as geographically dispersed faces an uphill battle. The concern that geographic scope raises is that, because the plaintiffs are located in multiple worksites, there may be no common question that links their various claims and makes class resolution a fair and efficient approach. In the context of employment discrimination claims, courts have particularly concluded that plaintiffs located in different facilities or different states are being affected by the decisions of different supervisors, and therefore could not possibly have claims about the same discriminatory conduct. For courts to accept a geographically dispersed class, they have tended to require plaintiffs to point to a single policy that applies in the same basic manner in all of the employer's locations or otherwise to demonstrate that the different locations are not truly autonomous.
There is a general "consensus [in the courts] that a plaintiff may represent a multi-facility class only where centralized and uniform employment practices affect all facilities in the same way." 129 In the context of gender discrimination claims like those presented in Dukes, this consensus on the need for a uniformly applied policy when class members are geographically dispersed has the potential to block class certification. These suits challenge the aggregate effects of many individual decisions, and the failure of employers to heed and address these effects. As discussed in Part III, it is this focus on the aggregate that gives the claims such extraordinary transformative potential. However, this focus is also a source of vulnerability. As Judge Jenkins recognized in deciding to certify the Dukes class, " [t] here is a tension inherent in characterizing a system as having both excessive subjectivity at the local level and centralized control."o For many courts, that tension has been irreconcilable. A majority of courts to consider similar class action claims have concluded that these challenges are best viewed as attacks on multiple decisions that individual managers and supervisors have made in exercising their subjective judgments and that the central decision to delegate authority does not transform the individual decisions into a single, uniform policy.
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A significant minority of courts to consider the issue, however, has concluded that the decision to delegate can constitute a sufficiently common policy to overcome the hurdle of geographic dispersion. 32 These courts have looked at systems like Wal-Mart's and have focused their attention on the cohesiveness of a centrally generated corporate culture; the ways in which personnel structures and policies are tied to central headquarters; and the use or availability of corporate review of employment decisions individually or in the aggregate. When a company can be characterized as having tightly controlled and centralized management, which Wal-Mart certainly does, a court will be more likely to view the decision to delegate individual pay and promotion decisions as a common policy even when that delegation means that the particular decisions are being made in stores all over the nation.
These debates about whether plaintiffs in nationwide or other dispersed worksites can bring their claims as a class are necessarily framed in the language and requirements of Rule 23. However, the arguments are tightly linked with the parties' and the courts' views about the underlying merits of these claims. In fact, although the certification decision is not supposed to be an evaluation of the plaintiffs' claims on their merits, ' ' numerous courts and commentators have recognized that a merits inquiry can be difficult to disentangle from the commonality analysis.' 34 Particularly in cases like Dukes, the question of whether the employees are affected by a common policy -the certification question -can look very similar to the question whether the employer has a discriminatory policy -the merits question. And the question of whether geographic dispersion should defeat certification is fundamentally tied to a judgment about the appropriateness of suits challenging the aggregate effects of decisions made through the exercise of unguided discretion. Indeed, given that most class actions that are certified settle before they go to trial,' 35 arguments about geographic dispersion and the characterization of a policy of delegation as either centralized and uniform or not may be the closest that the courts get to truly addressing the particular claims of discrimination made in these suits.
V. THE WAL-MART DIMENSION
Gender discrimination class action suits challenging the aggregate impact of unchecked subjective decisionmaking on women's pay and promotion opportunities are a fundamental step in efforts to break through the glass ceiling that seems to impose a persistent barrier to workplace equality. As the largest such class action suit in history, and one that has been well-litigated and widely publicized, Dukes v. Wal-Mart is an important piece of a larger project. But the case is also significant in unique ways simply because Wal-Mart is the defendant. Some of this significance flows from WalMart's impact beyond its own borders -the Wal-Mart effect. Another important element of the case is Wal-Mart's vaunted corporate culture, often referred to as the Wal-Mart Way.' 36 It is a conservative culture in fundamental ways that stem from the company's founder and its roots, and it is a culture focused constantly and almost exclusively on the value of low prices. Both of these aspects of the Wal-Mart culture may have consequences for Wal-Mart's women. And, independent of whether the current culture at Wal-Mart is bad for the women who work there, the idea that Wal-Mart can hire and mold employees to aspire to certain values -which seems to be a central organizing principle of the Wal-Mart Way -has its own implications for the company's responsibility for the workplace choices made by local managers. This Part will consider how these two phenomena -the Wal-Mart Effect and the Wal-Mart Way -give 135. Because the vast majority of class action suits settle after certification, the class certification issue is frequently the only fully litigated stage of a suit. See Hart, supra note 7, at 780.
136. See, e.g., Motion for Certification, supra note 2, at 1; SODERQUIST, supra note 12.
this suit unique potential and importance.
A. The Wal-Mart Effect
Economists and social scientists have used the term "the WalMart effect" to describe both Wal-Mart's impact on market competitors when it enters a new community and its controlling influence over its suppliers (and their producers and manufacturers), who struggle to keep up with the competitive demand to keep prices low.
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In both instances, Wal-Mart's overwhelming market power allows it to control the choices of other players to a "nearly unfathomable" extent.
13
' As to competitors in local markets, WalMart's entry into a new community shuts down smaller businesses that cannot compete on price, and that do not get the government benefits that Wal-Mart has regularly commanded.
3 9 And in terms of the vertical supply chain, Wal-Mart's mandate of "every day low prices" affects manufacturing standards around the globe as producers struggle to meet Wal-Mart's maximum price point.1 40 Wal-Mart is the largest company in the world.
14 1 It is the largest grocer in the U.S. and the leading seller of jewelry, furniture, dog food, and toys. 142 An average of 100 million customers each week shop at the superstore.' 4 3 Wal-Mart estimates that in 2004, 90 percent of Americans -about 270 million people -shopped in one of its stores at least once.'" It has been described as "a retail planet with a gravitational pull so strong it shapes our economic universe in ways we can barely comprehend."1 4 5
One of the ways it shapes that universe is in terms of employment policies. Wal-Mart is the nation's largest private employer, with a workforce representing almost 1 percent of total employment in the United States.'" And links between the consumer culture the store relies upon and the employment culture it has created have drawn increasing fire. Critics charge that "Wal-Mart's stingy compensation policies -workers make, on average, just over $8 an hour, and if they want health insurance, they must pay more than a third of the premium -contribute to an economy in which, increasingly, workers can afford to shop only at Wal-Mart."1 47 The company has faced growing pressure from myriad suits challenging the falsification of employee records and coercion of employees to work off the clock in order to keep total payroll costs down.'" In a much-publicized case, Wal-Mart was caught and fined for employing undocumented immigrants to clean its stores.'49 The company was once again embarrassed after the surfacing of an internal memorandum that included, as part of a plan to revise Wal-Mart's benefits strategy, the recommendation that all jobs at the company be revised to include some physical activity so that the store would attract more healthy -and therefore less costly -employees.""o Most recently, Wal-Mart cashiers in Texas made the news with a request for an injunction against the retail giant, asserting that managers were threatening to fire employees who joined a lawsuit claiming that they were forced to work off the clock."s' Even state legislatures have begun to put pressure on the superstore's employee benefits (or lack thereof). In Maryland, the legislature last year passed a law requiring companies with more than 10,000 employees to pay at least 8 percent of their payroll on health benefits.' 2 Though neutrally worded, the law was universally understood to be targeted at Wal-Mart. Other states are considering similar laws, all of them fairly explicitly driven by Wal-Mart's notorious reliance on government-funded health insurance for its employees."' While a federal court quickly declared the Maryland law preempted by federal statute,1 4 and the direct effect of the law is therefore likely to be minimal, the critical trend is undeniable. Lurking behind all of these challenges is the reality that one significant way that Wal-Mart keeps prices low is through its employment policies.
Wal-Mart does not act in isolation. "Wal-Mart's decisions influence wages and working conditions across a wide swath of the world.""' At a conference organized last fall by the retailer itself, economists estimated that Wal-Mart's entry into a market depresses payrolls in that market by an average of 5 percent. 16 At least one economist has suggested that Wal-Mart's employment policies affect retail employment throughout the nation, contributing to slower wage growth in the entire retail sector. 57 The intense pressure the company puts on its suppliers to constantly lower their prices "means that vendors have to be as relentless and as microscopic as Wal-Mart is at managing their own costs. They need, in fact, to turn themselves into shadow versions of Wal-Mart itself."
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Given the superstore's remarkable influence on how Americans shop and how they work, any litigation involving Wal-Mart is almost certain to have repercussions for workers both inside and outside of the company. This is another iteration of the Wal-Mart effect and it is one that gives Dukes particular significance. Wal-Mart may be an ideal defendant for this type of litigation because changes at WalMart may force -or at least permit -changes in other workplaces. "
As a group of federal legislators wrote in a letter to Wal-Mart last year, "Wal-Mart has a unique role and responsibility to do the right thing and set the best standard for America" because of its status as the largest private employer and wealthiest company in the nation.
60
Wal-Mart's extraordinary market power and its impact on such things as retail wage rates make it reasonable to wonder whether, if WalMart adopts more progressive and reflective employment policies, other companies will follow suit. The incredible publicity that the suit against Wal-Mart has generated may position the case to serve as a catalyst for broader change as well. Nothing that happens at Wal-Mart seems to go unnoticed, and this case is no exception. As one commentator has put it: "Outside some small circles, gender discrimination is rarely discussed. Most people acknowledge that it probably happens in isolated instances, but few seem to think there is any deliberate attempt to uniformly discriminate against women. But along comes the Wal-Mart case, and you start thinking. 62 For example, Wal-Mart is developing a system for posting promotion opportunities, eliminating the word-of-mouth system that operated to women's detriment.
6 3 It has also instituted a formal mentoring program to identify and encourage women and minorities interested in pursuing management positions.'6 And company officers have been informed that they will lose bonus potential if they don't meet diversity goals.1 6 5 These changes may not shatter the glass ceiling, but they could lead to progress in that direction. Even if change at Wal-Mart does not lead to change in other workplaces, Wal-Mart is such a huge employer that the simple fact of increased attention to equality in pay and promotion within the company's own walls will affect hundreds of thousands of female employees. But the Wal-Mart effect suggests that this suit will have ripple effects, just as Wal-Mart's actions do in so many other contexts.
B. The Wal-Mart Way
Like most corporations today, Wal-Mart has worked hard to create a strong and defined corporate culture. Indeed, the development of a corporate culture -a "deeply felt system of shared values and assumptions ... that explains how members of the organization think, feel, and act" 166 The importance of this culture to Wal-Mart's identity raises two questions for the kinds of gender discrimination claims the Dukes litigation is targeting. One is a question of substance: is there something about the content of Wal-Mart's culture that contributes to discrimination? And the second is a question about employer power: if Wal-Mart has the tools to disseminate and enforce such a strong culture, can the employer use those tools to foster a culture of nondiscrimination and should it be held responsible for not doing so?
As to the first question, there is little immediately apparent in the Wal-Mart culture that directly encourages gender discrimination. It is certainly a traditional company, often cited for its "red-state" credentials and its "ideology of family, faith and small town sentimentality." 1 6 Some of the plaintiffs' anecdotes of discrimination -in particular the stories of women being told men should make more money because men are the breadwinners"' -may share these ideological roots. And Wal-Mart's long-standing policy that candidates for store manager positions must be willing to relocate anywhere in the country assumes a traditional family model, with the flexibility that a household with two working adults is unlikely to have. Such a policy is at best willfully ignorant of the different impact such a requirement is likely to have on female candidates.' 177. See supra Part II.C. 178. The Dukes plaintiffs allege that "Wal-Mart management has long been aware that its relocation requirement had an adverse impact on female employees seeking management promotions, and that the requirement led some managers to avoid considering women for management." Motion for Certification, supra note 2, at 32. Apparently, Sam Walton recognized not long before he died in 1992 that this requirement had a disproportionate effect on the opportunities of women to enter management. See id. at 33.
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See, e.g., FISHMAN, supra note 10, at 225-27; see also id. at 30 (describing the culture as "instinctively, reflexively frugal.") to keep its prices as low as possible.o 80 The consequence for employees is relatively low wages and minimal benefits."' The effort to keep costs low may well also explain much of the misconduct that has been brought to light in litigation against the company in the past few years.'" It is difficult, however, to attribute wide gender disparities in pay and promotion at Wal-Mart to this bargain-driven aspect of the company culture.
What is interesting about Wal-Mart's culture for the problem of gender discrimination may be less its particular content and more the company's focused and apparently effective efforts to disseminate its message to all employees. "At Wal-Mart, we are intentional about dispersing our culture throughout the company and determined that our values and beliefs be on the mind of every associate."'' In addition to the considerable training and emphasis on culture for every employee, Wal-Mart never opens a store with a manager new to the company, moves managers around from one store to another, and grows managers from the hourly ranks to be certain that its supervisory ranks are well-versed in the corporate culture.'8'
The company's ability to disseminate and reinforce a consistent cultural message presents a challenge to one of the principal arguments against holding employers responsible for the intrusion of gender and other stereotypes into the workplace. Some have argued that employers cannot be held accountable for supervisory decisions that are infected with stereotyping or subconscious biases because the employer is not in a position to control those stereotypes.' 85 There is considerable, and increasing, evidence that people can control, or more likely correct for, their stereotypical assumptions when they are pressured to do so.'
8 If Wal-Mart has the tools to create a workforce cultural ideals, it has the tools to challenge the stereotypes and biases of the supervisors who make pay and promotion decisions that limit women's opportunities. Wal-Mart is almost certainly not the only company in the United States with such a strong corporate culture. But because Wal-Mart's culture is so strong, it presents a unique opportunity to evaluate what an employer can do to challenge entrenched attitudes toward women in the workplace.
VI. CONCLUSION
Federal law has prohibited sex discrimination in the workplace for more than forty years. Despite this prohibition, full-time working women today earn, on average, about eighty-one cents for every man's dollar."' Women make up an increasing percentage of full-time employees in the United States, and yet the percentage of women in upper-level management remains in the single digits in a wide array of industries. These phenomena of persistent gender inequality are so widely recognized that the idea of the "glass ceiling" has become commonplace."
The plaintiffs' evidence in Dukes suggests that women at WalMart confront these problems, but they are not problems only at WalMart. This is part of why lawsuits like Dukes are so important. Widespread gender inequalities have survived the first generation of antidiscrimination litigation. Class action suits challenging the aggregate effects of individual workplace decisions target perhaps the most persistent barriers to equal employment -the unexamined, unchecked subjective judgments about the relative potential of men and women for management positions and the relative value of their work. As the largest such class ever to be certified, Dukes v. Wal-Mart is a historic decision. And because the suit is against Wal-Mart, it has opened up public debate about the challenged practices in ways that 187. This estimate is from data gathered by the U.S. Department of Labor and available on its website at <http://www.dol.gov/wb/factsheets/Qf-ESWMO5.htm> (last viewed Nov. 1, 2006) .
188. The concept of the "glass ceiling" as an "invisible -but impenetrable -barrier between women and the executive suite, preventing them from reaching the highest levels of the business world regardless of their accomplishments and merits" was first identified by the Wall Street other cases have not. The Dukes plaintiffs took great pains to provide the court with evidence that Wal-Mart was outside of the norm in the kinds of inequalities present within its workforce. But it is also worth noting that what happens at Wal-Mart continues to happen in workplaces all over the country, and that the success of this litigation, both as part of a broader trend and because of Wal-Mart's market power, its strong corporate culture and its remarkable ability to generate public debate, may well reverberate beyond the expansive boundaries of Wal-Mart itself.
